
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
B O A R D  OF Z O N I N G  A D J U S T M E N T  

A p p l i c a t i o n  FJo. 1 4 0 8 7 ,  of Elesf in  K. Araya, p u r s u a n t  t o  
Paragraph  8207.11 o f  t h z  Zoning R e g u l a t i o n s ,  f a r  a v a r i a n c e  
from t h e  u s e  p r o v i s i o n s  Sub- sec t ion  31 - 3 )  t o  u s e  the 
s u b j e c t  p remises  a s  a g r o  ery s t o r e  i n  a R-4 D i s t r i c t  a t  
p remises  2 6 2 8  - 1Ith S t r e e t ,  P?.kJ. ,  Square 2 8 6 2 ,  L o t  7 7 ) .  

REARING DATE : Janua ry  2 5 ,  1 9 8 4  
~~C~~~~~ DATE: :!arch 7, 1984 

F I N D I N G S  OF FACT: 

1 The a p p l i c a t i o n  appeared  on t h e  p r e l i m i n a r y  
c a l e n d a r  f o r  t h e  p u b l i c  h e a r i n g  of a n u a r y  2 5 ,  1 

t o  t h e  affr'i.davit of p o s t b n  
ve days p r i o r  t o  t h e  p u b l i c  

f i f t e e n  days  as r e q u i r e d  unc?.er t h e  ~ ~ ~ p p l e m e r ~ t a ~  Rules  of 
P r a c t i c e  and Procedure  b e f o r e  t h e  BZA. The a p p l i c a n t  
t e s t i f i e d  t h a t  t h e  p r o p e r t y  had been p o s t e d  f o r  a l e a s t  
f i f t e e n  days  and t h a t  t h e  f i v e  days r e f e r r e d  t o  pertaizied t o  

t h e  a f f i d a v i t  o f  p o s t i n g  was f i l e d  ~ i t h  t h e  o f f i c e  
oning S e c r e t a r i a t .  The C h a i r  r u l e d  that a m i s t a k e  

had been made and dec ided  t o  go forward  an  
a p p l i c a t i o n  on i t s  mer i t s .  

2, A t  t h e  p u b l i c  b e a r i n g ,  c o u n s e l  f o r  t h e  a p p l i c a n t  
r a i s e d  a p r e l i m i n a r y  q u e s t i o n  a s  t o  w h e t h e r  t h e  a p p l i c a n t  
r e q u i r e d  any r e l i e f  from t h e  Board. Counsel a t t e m p t e d  t o  
est t h a t  the g r o c e r y  s t a r e  use f a r  w i c h  a c e r t i f i c a t e  
O f  ncy had l a s t  been i s s u e d  i n  193 was s t i l l  in 
e f f e c t ,  s i n c e  t h e  u s e  had n o t  been abandoned a l b e i t  t h e  
p remises  was v a c a n t  €or many y e a r s .  The C h a i r  r u l e d  that 
t h e  a p p l i c a n t  had f a i l e d  t o  e s t a b l i s h  to t h e  o f f i c e  of t h e  
Zoning A d m i n i s t r a t o r  t h a t  there had been n o  d i s c o n t i n u a n c z  
of t h e  u s e  and t h a t  t h e  1 9 3 9  p e r m i t  was s t i l l  v a l i d ,  
Accord ingly  t h e  a p p l i c a n t  s remedy was th rough  a v a r i a n c e  
from the u s e  p r o v i s i o n s  which was t h e  manner i n  which t h e  
a p p l i c a t i o n  was a d v e r t i s e d ,  The  C h a i r  r u l e d  t h a t  thclre was 
no j u r i s d i c t i o n a l  q u e s t i o n  b e f o r e  the Board, 

3 .  The s i t e  i s  l o c a t e d  a t  t h e  s o u t h ~ ~ e s t  c o r n e r  of t h e  
i n t e r s e c t i o n  o f  1 1 t h  and Fa i rmont  S t ree ts ,  Ka ' . I J .  and i s  known 
a s  p remises  2628 11th S t r e e t ,  W.I .7 .  It. i s  in an  a-4 
D i s t r i c t .  

4 .  The s i t e  h a s  35.60 f e e t  of frontage on Fa i rmon t  
S t r ee t  and f i f t y  f e e t  o f  f r o n t a g e  on 11th St ree t .  I t  i s  
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i n p r o v e d  w i t h  2 semi -de tached  two s t o r y  s t r u c t u r e  w i t h  no  
basement  o r  c e l l a r .  On t h e  n o r t h  s i d e  o f  t h e  b u i l d i n g ,  
t h e r e  i s  a s l o p e  o f  a p p r o x i m a t e l y  f o r t y  p e r c e n t  r u n n i n g  up 
from n o r t h  t o  s o u t h ,  The n o r t h e r n  t i p  o'f t h i s  s l o p e  is 
a p p r o x i m a t e l y  on l e v e l  w i t h  t h e  b o t t o m  of t h k  second  f l o o r  
or' t h e  s u b j e c t  s t r u c t u r e .  The f i r s t  f l o o r  i s  on t h e  s d m e  
l e v e l  a s  t h e  a d j a c e n t  b a s e m e n t s  of d w e l l i n g s  t o  t h e  west of 
t h e  s u b j e c t  s i t e .  

5 .  I n  f r o n t  o f  t h e  s u b j e c t  s t r u c t u r e  and  s i t u a t e d  on 
t h e  p r o p e r t y  a few f e e t  n o r t h  o f  t h e  front :  e n t r a n c e  i s  a 
p u b l i c  t e l e p h o n e .  O n  t h e  p u b l i c  s i d e w a l k  d i r e c t l y  i n  f r o n t  
of t h e  1 1 t h  S t r e e t  s i d e  of t h e  s t r u c t u r e  i s  a Eletrobus s t o p  
and  a ma i lbox .  T h e r e  i s  a d o o r  on t h e  second  f l o o r  on t h e  
n o r t h  s i d e  of t h e  s t r u c t u r e ,  b u t  b e c a u s e  of t h e  t o p o g r a p h y ,  
t h e  d o o r  i s  s e v e r a l  f e e t  ahove g r a d e  w i t h o u t  s t e p s  t o  a f f o r d  
access.  

6. Along 1 1 t h  S t r ee t  t o  t h e  s o u t h  of  t h e  s u b j e c t  
p r o p e r t y ,  t h e r e  a r e  s i x  row h o u s e s  two s to r i e s  in h e i g h t ,  
w i t h  E n g l i s h  basemen t s .  S o u t h  of the s i x  row h o u s e s  i s  n 
l a r g e  f i v e  s t o r y  a p a r t m e n t  h o u s e .  A c r o s s  f rom t h e  s u b j e c t  
p r o p e r t y  on 1 1 t h  S t r e e t ,  a t  t h e  s o u t h e a s t  c o r n e r  of 11.th and  
Fa i rmon t  S t r e e t s ,  t h e r e  i.s a 1 -a rge r  c o r n e r  h o u s e  b u i l t  on a 
d o u b l e  l o t .  T h i s  house  i s  t w o  s t o r i e s  i n  h e i g h t  w i t h  
E n g l i s h  basemen t .  T o  i t s  s o u t h p  t h e r e  a r e  f i v e  i d e n t i c a l  
h o u s e s  wi.th b r i c k  bay  windowsl two s t o r i e s  i n  h e i g h t  p l u s  
E n g l i s h  basemen t s .  F u r t h e r  t o  t h e  s o u t h  t h e r e  a re  s i x  t w o  
s t o r y  p l u s  basement  rowhouses  w i t h  wooden p o r c h e s .  

7 .  A c r o s s  f rom t h e  s u b j e c t  p r o p e r t y ,  t o  t h e  n o r t h ,  
a l o n g  1 1 t h  S t r e e t ,  t h e r e  i s  a s m a l l ,  f o u r  s t o r y  a p a r t n i e n t  
b u i l d i n g  w i t h  i t s  e n t r a n c e  on Fairrnont  Street .  Behind tlie 
a p a r t r i e n t  b u i l d i n g ,  t h e r e  i s  a one  s t o r y  c o n m e r c i a l  b u i l d i n g  
h o u s i n g  a d r y  c l e a n i n g  and l aundromat  f a c i l i t y .  Next  t o  i t ,  
t h e r e  i s  a s171al1, two stor17 p l u s  basement  a p a r t m e n t  
b u i l d i n g .  

8 .  The ea s t  s i d e  of 1 1 t h  S t r e e t ,  n o r t h  of F a i r n o n t ,  
c o n s i s t s  o f  e i g h t  row d w e l l i n g s ,  t h r e e  s to r i e s  i n  h e i g h t  
p l u s  E n g l i s h  basemen t s .  F u r t h e r  t o  t h e  n o r t h  t h e r e  a re  s i x  
rowhouses  t w o  s t o r i e s  i n  h e i g h t  p l u s  basement  w i t h  wooden 
p o r c h e s  .) 

9 .  Along F a i r m o n t  S t r e e t ,  t h e  h o u s e s  a re  w i d e r  a n d  
b i g g e r ,  w i t h  a v a r i e t y  o f  s t y l e s .  The h o u s e s  are  predorni- 
n a n t l y  two s t o r i e s  i n  h e i g h t  p l u s  basemen t .  I n  t h e  m i d d l e  
of t h e  b l o c k ,  t h e r e  a r e  & b o u t  e i g h t  h o u s e s  which  a r e  t h r e e  
s t o r i e s  i n  h e i g h t  p l u s  E n g l i s h  basemen t .  A t  t h e  n o r t h e r n  
c o r n e r  o f  1 3 t h  and F a i r n o n t  ( 1 2 t h  S t r e e t  does n o t  go  t h r o u g h  
t h i s  b l o c k ) ,  t h e r e  i s  t h e  Greater  F i r s t  B a p t i s t  Church ,  a 
l a r g e  b r i c k  b u i l d i n g .  Behind  t h e  Church ,  a l o n g  F a i r n o r i t  
S t r e e t ,  t h e r e  i s  a l a r g e  con tempora ry  a p a r t m e n t  b u i l d i n g  two 
s t o r i e s  i c  h e i g h t  p l u s  Engl - i sh  basemen t .  
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10, The f i r s t  fl-oor o f  t h e  s u b j e c t  s t r u c t u r e  c o n s i s t s  
of a l a r g e  room a p p r o x i m a t e l y  e i g h t . e e n  f e e t  wide  and 
twen ty - seven  f e e t  d e e p  I w i t h  a t h r e e - f o o t - w i d e  s t a i r w a y  
g o i n g  up  t o  t h e  second  f l o o r  a l o n g  t h e  s o u t h  w a l l  o f  t h e  
b u i l d i n g ,  The re  a r e  no p lumbing  f i x t u r e s  on t h e  f i r s t  
f l o o r ,  The re  i s  a waste and p lumbing  l i n e  on t h e  s o u t h w e s t  
c o r n e r  of t h e  f i r s t  f l o o r .  The f i r s t  floor ha.s I-arge, 
commerc ia l  t y p e  windows, one  a l o n g  1 1 t h  S t r e e t  and t h e  o t h e r  
a l o n g  F a i r m o n t  S t r e e t .  These  windows do n o t  appear -to be 
the o r i g i n a l  windows, b u t  were i n s t a l l e d  a s  repLacernents  
many y e a r s  ago. The e n t r a n c e  i s  l o c a t e d  on t h e  e a s t  s i d e  of 
t h e  p r o p e r t y  a t  t h e  s o u t h  end  o f  t h e  e a s t  wa l l .  

1-1. The second  f l o o r  consists of :our rooms,  The 
s o u t h w e s t  a rea  c o n s i s t s  of a sndll k i t c h e n  w i t h  a d o u b l e  
hung window avid a d o o r .  The n o r t h w e s t  r o o n  h a s  two d o u b l e  
hunq windows and  an  o u t s i d e  d o o r .  The door i s  o p e r a b l e  b u t  
c a n n o t  b e  u s e d  t o  evit t h e  p r e m i s e s  b e c a u s e  oZ t h e  
d i f f e r e n c e  between t h e  b o t t o m  o f  t h e  d o o r  and t h e  f i n i s h e d  
g r a d e .  ?he n o r t h e a s t  roon  h a s  t h r e e  d o u b l e  hung windows c?nd 
t w o  i n t e r i o r  doors. The s o u t h e a s t  room i s  a verv  s m a l l  
ba th room,  w i t h  a d o u b l e  hurl(;- window, a shower s t a l l ,  a 
t o i l e t  and  a wash b a s i n ,  The shower s t a l l  w a s  added  
r e c e n t l y  b u t  the  ba throom seems t o  have  b e e n  r e a r r a r , g e d  
many v e a r s  a g o ,  

1 2 .  A l though  the b u i l d i n g u  s a p p e a r a n c e  sucrqes ts  it was 
o r i s i n a b l y  c o n s t r u c t e d  for r e s i d e n t i a l  u s e ,  t h e  TJusle Assess- 
men; D i r e c t o r y  ( 4 9 t h  E d i t i o n )  i n d i c a t e s  khe  s t r u c t u r e  a s  
" s t o r e - m i s c e l l a n e o u s  I 'I b u t  d o e s  n o t  g i v e  a c o n s t r u c t i o n  
d a t e .  

13. The a p p l i c a n t  p r o p o s e s  t o  u s e  t h c  s u b j e c t  s t r u c t u r e  
a s  a g r o c e r y  s t o r e .  The s t o r e  T w i l l  be o p e r a t e d  by(. t h e  
a p p l i c a n t  and  h i s  w i f e  and  no more thait two o t h e r  cmployees. 
The s t o r e  w i l l  c l o s e  a t  9 : O O  P e t l .  The €irst f l o o r  w i l l  lie 
u s e d  a s  t h e  s t o r e .  The second  f l o o r  w i l l  p r o v i d e  t o i l e t  
f a c i l i t i e s  f o r  t h e  s t a f f  and  t h e  o f f i c e  f o r  t h e  s t o r e  
r e c o r d s  

1 4 .  The a p p l i c a n t  p u r c h a s e d  the s u b j e c t  p r e m i s e s  on 
December 15, 1 9 8 2 ,  f rom i7omens' N a t i o n a l  Bank which  had 
a c q u i r e d  t h e  p r e m i s e s  by deed  i n  l i e u  of  f o r e c l o s u r e  from 
t h e  p r i o r  owner .  The s u b j e c t  s t r u c t u r e  was boarded-up  and  
v a c a n t  a t  t h e  t i m e  of t h e  a p p l i c a n t ' s  p u r c h a s e  and  i n  
s u b s t a n t i a l  d i s r e p a i r .  The a p p l i c a n t  was u n a b l e  to l e a r n  
from flonens' N a t i o n a l  Bank o r  Crorn t h e  p u b l i c  r e c o r d s  
m a i n t a i n e d  by t h e  Depar tment  of Consumer an2 R e g u l a t o r y  
A f f a i r s  how l o n g  the s u b j e c t  p r e n i s e s  had b e e n  vacaiit o r  t h e  
exac t  d a t e  of  i t s  l a s t  u s e  as  a g r o c e r y  s t o r e .  

15.  P r i o r  t o  c o m p l e t i n g  t h e  p u r c h a s e ,  t h e  a p p l i c a n t  
v i s i t e d  t h e  n u i l d i n g  and Land R e g u l a t i o n  A d m i n i s t r a t i o n  and  
i n q u i r e d .  a b o u t  w h e t h e r  t h e  s u b j e c t  p r e m i s e s  c o u l d  b e  p u t  t o  
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t h e  p l a n n e d  cormercial u s e .  A t  t h a t  t i m e ,  t h e  a p p l i c a n t  w a s  
i n fo rmed  t h a t  commerc ia l  u s e  o f  a g r o c e r y  s t o r e  was 
p o s s i b l e ,  s i n c e  s u c h  u s e  w a s  a c o n t i n u a t i o n  of a 
nonconforming  u s e  f o r  which  a c e r t i f i c a t e  o f  occupancy  had 
been  i s s u e d .  I n  r e l i a n c e  on i t s  commerc ia l  p o t e n t i a l ,  t h e  
a p p l i c a n t  p u r c h a s e d  t h e  s u b j e c t  p r e m i s e s ,  

1 6 .  F o l l o w i n g  h i s  p u r c h a s e  o f  t h e  s u b j e c t  p r e m i s e s ,  t h e  
a p p l i - c a n t  inves ted i  a p p r o x i m a t e l y  $ 2 0 ,  0C0  i n  m a t e r i a l s  and  
l a b o r  t o  improve t h e  s t r u c t u r e  arid t o  a c q u i r e  equipment  
s u i t a b l e  f o r  u s e  i n  t h e  o p e r a t i o n  of d g r o c e r y  s t o r e .  The 
a p p l i c a n t  o b t a i n e d  a b u i l d i n g  permik  a n  December 1 2 ,  1983,  
t~ c o m p l e t e  c e r t a i n  e l e c t r i c a l  w i r i n g  and  i n t e n d e d  t o  operi 
f o r  b u s i n e s s  upon t h e  c o n p l e t i o n  o f  t h ?  e l e c t r i c a l  work. 

1 7 ,  In November, 1983,  cl?e a p p l i c a n t  s u b m i t t e d  an  
a p p l i c a t i o n  f o r  a c e r t i f i c a t e  of occupancy  t o  use t h e  
s u b j e c t  p r e m i s e s  ds a g r o c e r y  s t o r e .  The B u i l d i n g  and  Land 
R e g u l a t i o n  A d m i n i s t r a t i o n  r e j e c t e d  t h e  a p p l i c a t i o n  cn t h e  
g r o u n d s  t h a t  OR Augus t  5 ,  1983,  amendments t o  A r t i c l e  7 1  of 
t h e  Zoning R e g u l a t i o n s  r e q u i r e d  t h e  a p p l i c a n t  t o  d e m o n s t r a t e  
t h a t  t h e  p r e v i o u s  nonconforming  u s e  had n o t  b e e n  
d i s c o n t i n u e d  w i t h i n  t h e  p r e c e d i n g  t h r e e  y e a r s  in o r d e r  t o  
coint inue 2 nonconforming  u s e  a s  a g r o c e r y  s t o r e .  The 
a p p l i c a n t  l a c k e d  s u f f i c i e n t  e v i d e n c e  t o  e s t a b l i s h  t h i s  f a c t  
and  was i n f o r r i e d  t h a t  h e  would t h e r e f o r e  have  t o  r e q u e s t  a 
u s e  v a r i a n c e  p u r s u a n t  t o  P a r a g r a p h  8 2 0 8 . 1 1  of t h e  Zoning 
R e g u l a t i o n s  ~ 

18. The s u b j e c t  s t r u c t u r e  w a s  b u i l t  e a r l i e r  tham all o f  
t h e  n e i g h b o r i n g  ;ow d w e l l i n g s ,  a p p r o x i m a t e l y  1 9 0 0  compared 
w i t h  1 9 0 9  t o  1936. 

1 9 .  The s t r u c t u r e  h a s  p h y s i c a l  c h a r a c t e r i s t i c s  which  
c l e a r l y  d i s t i n g u i s h  i t  from t h e  t y p i c a l  s t y l e  o f  row 
d w e l l i n g s  i n  t h e  ne ighborhood ,  Such c h a r a c t e r i s t i c s  a p p e a r  
t o  be more s u i t a b l e  f o r  commerc ia l  u s e ,  

2 0 .  The h i s t o r y  of u s e  o f  t h e  s u b j e c t  p r e m i s e s  
e v i d e n c e s  a n  u n i n t e r r u p t e d  se r ies  of p e r m i t s  h e g i n n i n g  i n  
1 9 2 4  and e n d i n g  i n  1 9 3 9  a u t h o r i z i n g  u s e  a s  a g r o c e r y  s t o r e .  
The s u b j e c t  p r e m i s e s  have  b e e n  t a x e d  as  a n o n - r e s i d e n t i a l  
Class 111 p r o p e r t y  by t h e  D i s t r i c t  o f  Colur?ibia. L u s l ~ ~ s  D.G. 
Assessment  D i r e c t o r y  (1982 E d i t i o n )  shows t h e  u s e  o f  t h e  
s u b j e c t  p r e m i s e s  a s  "~ to re -ERl i sce l l ane~us '~  

2 1 .  The l o t ,  1 , 7 8 0  s q u a r e  f e e t  i n  a r ea ,  i s  i t s e l f  non- 
confo rming  s i n c e  t h e  miriimun l o t  s i z e  f o r  a one- fami ly  
s e n i - d e t a c h e d  d w e l l i n ?  i n  a n  R--4 D i s t r i c t  i s  3 ,000  s q u a r e  
f e e t ,  T h i s  c i r c u m s t a n c e  p r e c l u d e s  t h e  a p p l i c a n t  f rom 
f u r t h e r  e n l a r g i n a  t h e  e x i s t i n g  s t r u c t u r e  t o  a d a p t  t h e  
s t r u c t u r e  t o  r e s i d e n t i a l  u s e .  Any e n l a r g e m e n t  05 the 
s u b j e c t  s t r u c t u r e l  even  if p e r m i t t e d  b ) ~  t h e  Zoning 
R e g u l a t i o n s  as a m a t t e r - o f - r i g h t ,  i s  f u r t h e r  l i m i t e d  by t h e  
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topographl’  o f  t h e  l o t .  The e x t e n s i v e  s l o p e  c o v e r i n g  t h e  
n o r t h e r n  h a l f  o f  t h e  l o t  would add a d d i t i o n a l  c o s t s  t o  any 
e n l a r g e m e n t  b e c a u s e  of n e c e s s a r y  e x c a v a t i o n ,  r e g r a d i n g  and 
r e t a i n i n g  wall. c o n s t r u c t i o n .  

2 2 .  The O f f i c e  of P l a n n i n g ,  by r e p o r t  da te i?  J a n u a r y  18, 
1384, recommended d e n i a l  of t h e  a p p l i c a t i o n  b a s e d  on t h e  R-4 
z o n i n g  of t h e  ne ighborhood and t h e  presumed! r e s i d e n t i a l  
c a p a b i l i t y  of t h e  s u b j e c t  p r e m i s e s .  I n  p r e p z r i n g  t h i s  
r e p o r t ,  t h e  O f f i c e  of P l a n r i i n g  d i d  n o t  make a n  i n t e r i o r  
i n s p e c t i o n  of t h e  s t r u c t u r e .  A t  t h e  r e q u e s t  of t h e  Board ,  
f o l l o w i n g  t h e  h e a r i n g  t h e  O f f i c e  of P l a n n i n g  made a n  
i n t e r i o r  i n s p e c t i o n  and  compared t h e  s u b j e c t  s t r u c t u r e  w i t h  
o t h e r  n e i g h b o r i n g  d w e l l i n g s  I n  i t s  supp lemen t . a l  r e p o r t  I 
d a t e d  F e b r u a r y  2 2 ,  1 9 8 4  w i t h o u t  w i t h d r a w i n g  i t s  i n i t i a l  
r e c o c m e n d a t i o n  I t h e  O f f i c e  o f  P l .anning  c o n f i r m e d  t h e  
n o n - r e s i d e n t i a l  c h a r a c t e r  o f  t h e  i n t e r i o r  of t h e  s t r u c t u r e  
and  d e m o n s t r a t e d  t h e  u n i q u e n e s s  of  t h e  s u b j e c t  p r e m i s e s  i n  
r e l a t i o n  t o  n e a r b y  d w e l l i n g s .  
f i n d i n g  of  d i s t i n c t i v e n e s s  and  
t h e  s u b j e c t  p r e m i s e s .  

2 3 ~ Adviso ry  Neighborhood 
menda t ion  on. t h e  a p p l i c a t i o n .  

The Board c o n c u r s  w i t h  t h i s  
t h e  commercial c h a r a c t e r  o f  

Commission 1I3 made no  recom- 

24 ‘Two ne ighborhood  r e s i d e n t s  I 1:s F l e t a  H i l l i a r d  a n d  
11s. Nary F. Brownl t e s t i f i e d  i n  s u p p o r t  o f  t h e  a p p l i c a t i o n ,  
which  i n  t h e i r  v i ew would p r o v i d e  a n e c e s s a r y  service t o  t h e  
ne ighborhood  and c l e a n  up  a d e r e l i c t  p r o p e r t y .  

2 5 .  T h e r e  were also t h r e e  l e t t e r s  o f  r e c o r d  from 
n e i g h b o r i n g  p r o p e r t y  owners  i n  f a v o r  o f  t h e  a p p l i c a t i o n .  

26* T h e r e  w a s  no o p p o s i t i o n  t o  t h e  a p p l i c a t i o n ,  

Based on t h e  f i n d i n g s  of f a c t  and  t h e  e v i d e n c e  of 
r e c o r d ,  t h e  Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t  i s  s e e k i n g  a 
u s e  v a r i a n c e ,  t h e  g r a n t i n g  o f  which  r e q u i r e s  a showing of 
undue h a r d s h i p  upon t h e  owner o f  t h e  s u b j e c t  p r e m i s e s  
a r i s i n g  o u t  o f  some u n i q u e  o r  e x c e p t i o n a l  c o n d i t i o n  i n  t h e  
p r o p e r t y  so t h a t  t h e  p r o p e r t y  c a n n o t  r e a s o n a b l y  b e  u s e d  f o r  
t h e  p u r p o s e s  f o r  which  it i.s zoned .  The Board must  f u i r t h e r  
f i n d  t h a t  t h e  r e l i e f  r e q u e s t e d  c a n  be g r a n t e d  w i t h o u t  
s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and  w i t h o u t  
s u b s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t ,  p u r p o s e  and  i n t e g r i t y  o f  
t h e  zone  p l a n  as embodied i n  t h e  Zoning R e g u l a t i o n s  and  map, 

The Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t  h a s  p r o v i d e d  
s u f f i c i e n t  p r o o f  t o  e s t a b l i s h  an  undue h a r d s h i p  i n h e r e n t  i n  
t h e  p r o p e r t y .  The h i s t o r i c  u s e  o f  t h e  s u b j e c t  p r e m i s e s  as a 
g r o c e r y  s t o r e  s u g g e s t s  s t r o n g l y  t h a t  t h e  s u b j e c t  p r e m i s e s  
was i n t e n d e d  o r i g i n a l l y  f o r  commerc ia l  p u r p o s e s .  The l a y o u t  
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of  t h e  s t r u c t u r e  w i t h  i t s  open  f i r s t  f l o o r l  d e v o i d  of 
plumbing f i x t u r e s  I and t h e  l a r g e  commerc ia l  windows p l a i n l y  
i n d i c a t e  t h e  commerc ia l  n a t u r e  o f  t h e  s t r u c t u r e .  The small 
s i z e  of  t h e  l o t  and  s t r u c t u r e  i n  r e l a t i o n  t o  o t h e r  n e a r b y  
d w e l l i n g s  s u p p o r t s  t h e  c o n c l u s i o n  t h a t  c o n v e r s i o n  o f  t h e  
s t r u c t u r e  t o  r e s i d e n t i a l  u s e  o r  o t h e r  p e r m i t t e d  u s e s  would 
n o t  b e  e c o n o m i c a l l y  f e a s i b l e .  The n o n c o n f o r m i t y  w i t h  
minimum l o t  s i z e  r e q u i r e m e n t s  and  t h e  u n u s u a l  t o p o g r a p h y  of 
t h e  lot f u r t h e r  d e m o n s t r a t e  t h e  i n f e a s i b i l i t y  of e n l a r g e m e n t  
o f  t h e  e x i s t i n g  s t r u c t u r e  and  c o n v e r s i o n  t o  r e s i d e n t i a l  use. 

The Board c o n c l u d e s  t h a t  t h e  r e l i e f  can b e  g r a n t e d  
w i t h o u t  s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good.  Not. o n l y  
wi l l .  t h e  a p p l i c a n t F s  r e n o v a t i o n  remove t h e  e y e s o r e  of a n  
abandoned and  v a c a n t  s t r u c t u r e ,  b u t  t h e  c o n m e r c i a l  u s e  o f  
t h e  s u b j e c t  p r e m i s e s  w i l l  p r o v i d e  a u s e f u l  c o n v e n i e n c e  f o r  
ne ighborhood  r e s i d e n t s .  The zone  p l a n  i s  n o t  i m p a i r e d  by 
p e r m i t t i n g  t h e  c o n t i n u a t i o n  05 a commerc ia l  u s e  of a uii ique 
s t r u c t u r e  which  h a s  been  d e v o t e d  t o  use as a q r o c e r v  s tore  
from a s  e a r l y  a s  1 9 2 4 .  The Board notes t h e  l a c k  o f  
o p p o s i t i o n  t o  t h e  a p p l i c a t i o n .  

A l though  it is n o t  d i s p o s i t i v e  o f  t h e  a p p l i c a t i o n ,  t h e  
Board m a y  a l s o  r e c o g n i z e  a s p e c i a l  h a r d s h i p  i n  t h e  
p a r t i c u l a r  h i s t o r y  of z o n i n g  r e g u l a t i o r i  a p p l i c a b l e  t o  t h e  
s u b j e c t  p r e m i s e s  and  r e l i a n c e  by t h e  a p p l i c a n t  on t h e  f o r m e r  
Zoning R e g u l a t i o n s .  i n  t h i s  a p p l i c a t i o n ,  t h e  u n i q u e  
c i r c u m s t a n c e  o f  a change  i n  z o n i n g  r e g u l a t i o n s  be tween t h e  
t i m e  of t h e  a p p l i c a n t ' s  p u r c h a s e  o f  t h e  s u b j e c t  p r e m i s e s  and  
h i s  a p p l i c a t i o n  for a c e r t i f i c a t e  o f  occupancy  p r e s e n t s  a 
f a c t  p a t t e r n  d e s e r v i n g  of s p e c i a l  c o n s i d e r a t i o n  by t h e  
Board.  A c c o r d i n g l y ,  it i s  ORDERED t h a t  t h e  a p p l i c a t i o n  f o r  
u s e  o f  t h e  p r e m i s e s  a s  a g r o c e r y  s t o r e  i s  GRANTED. T h i s  
a p p r o v a l  d o e s  n o t  a l low o p e r a t i o n  of t h e  f a c i l i t y  t o  i n c l u d e  
a d e l i c a t e s s e n  o r  c a r r y  o u t  u s e .  

VOTE: 3-0 (Car r ie  L. T h o r n h i l l ,  liiaybelle B e n n e t t  and  
Douglas J .  P a t t o n  to  CPdPJT; l J i l l i a m  F.  t l c I n t o s h  
and C h a r l e s  R .  PJorris n o t  v o t i n g ,  n o t  h a v i n g  
h e a r d  t h e  c a s e ) .  
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